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Priority No. 2 
Case No. 940548-CA 
JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS 
A jury convicted defendant of kidnaping, a second-degree felony. He 
appeals the conviction, arguing that his trial counsel was ineffective for failing to 
request a lesser-included offense instruction on attempted kidnaping, a third-
degree felony. This Court has original appellate jurisdiction under Utah Code 
Ann. § 78-2a-2(f) (Supp. 1995). 
STATEMENT OF ISSUE AND STANDARD OF REVIEW 
Should this Court refuse to discuss the merits of defendant's ineffectiveness 
claim given his failure to provide argument and analysis in compliance with rule 
24(a)(9), Utah Rules of Procedure, on whether trial counsel's choice not to 
request a lesser-included offense instruction on attempted kidnaping was deficient 
performance or prejudicial? Because the trial court did not hear this issue, no 
standard of review applies. Nevertheless, the State directs the Court's attention 
to State v. Price. 827 P.2d 247, 248-50 (Utah App. 1992) for guidance. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
All relevant provisions are reproduced in the text of the brief as needed. 
STATEMENT OF THE CASE 
Procedural History 
The State charged defendant with aggravated kidnaping and forcible sexual 
abuse (R. 1, 35). The trial court also gave the jury instructions on two lesser-
included offenses, i.e, for kidnaping, a second-degree felony, and unlawful 
detention, a class B misdemeanor (R. 66). The jury found defendant guilty of 
kidnaping and not guilty of forcible sexual abuse (R. 81-82). For this crime, the 
trial court sentenced defendant to an indeterminate term of one to fifteen years at 
the Utah State Prison (R. 103-4). 
Statement of Facts 
Defendant's obsession with the victim, his ex-girlfriend, J.S.W., increased 
the more she tried to leave him. He followed her everywhere she went, to work 
and to her friend's houses (R. 190-91). He tampered with her car so she could 
not go anywhere (R. 192). He even punched a hole through her bedroom wall 
out of anger and threatened to commit suicide if she left him (uL). On April 20, 
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1994, at approximately 1:30 in the afternoon, while in the parking lot where 
J.S.W. had her car, defendant grabbed her by the arm and dragged her to his 
truck (R. 193-94). When J.S.W. struggled to get away, defendant struck her 
repeatedly, scratched her arm with pins from a cast he had on his arm, and 
threatened to break her arm (R. 194-96). According to one witness, "it looked 
like he was hitting her in the head, then when she was down, it looked like he 
was hitting her on top of the shoulder" (R. 177, 215). J.S.W.'s t-shirt was 
stained with blood from the beating (R. 195-96). Defendant threw her in his 
truck in the passenger side and began driving toward the canyon (R. 182, 197). 
A witness to the attack followed the defendant in her car and saw defendant hit 
J.S.W., sometimes with such force that her head flipped back and hit the rear 
windshield (R. 178). 
Defendant drove to Snowbasin and then pulled off onto a side road, where 
he kept her until after dark (R. 199). He screamed at J.S.W. about four or five 
times to take her clothes off and, when she did, he made her masturbate him (R. 
199-200). At about 10:00 p.m., defendant finally drove down the canyon and 
went to a friend's house, but when he found out the police were looking for him, 
he took J.S.W. back up the canyon, stopped the car, and asked her to make love 
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to him (R. 204, 222-23). When J.S.W. said no, defendant drove her to her ex-
husband's house in Ogden and was arrested shortly thereafter (R. 205). 
The defendant's brother, Rick Coons, testifying on behalf of the defense, 
called J.S.W. after the attack (R. 258). Defendant gave him the telephone 
number to make the call fid.V During that conversation, he reported that J.S.W. 
stated that "Dave had been a little rough getting her into the truck, but that he 
hadn't forced her to go anywhere" (R. 258). 
SUMMARY OF THE ARGUMENT 
This Court should not reach the merits of defendant's claim of trial counsel 
ineffectiveness because his brief on appeal fails to comply with the appellate rule 
that requires argument and analysis. The brief contains no citations to the record 
either in the fact statement or argument section; the argument section does not 
relate the case law with the specific facts or present meaningful analysis. 
Analysis is especially lacking with regards to defendant's fundamental claim that 
the trial court should have given the jury on instruction on attempted kidnaping. 
Because it is this issue that underscores the entire ineffectiveness challenge, 
defendant's failure to develop it renders the entire argument meaningless. 
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ARGUMENT 
DEFENDANT'S CLAIM OF INEFFECTIVE 
ASSISTANCE OF COUNSEL SHOULD NOT BE 
REVIEWED ON ITS MERITS BECAUSE HIS 
BRIEF DOES NOT PROVIDE ANY ANALYSIS OR 
ARGUMENT SHOWING THAT TRIAL 
COUNSEL'S NOT REQUESTING AN 
ATTEMPTED KIDNAPING INSTRUCTION WAS 
DEFICIENT PERFORMANCE AND 
PREJUDICIAL. 
Defendant challenges his conviction by arguing that his trial counsel 
represented him in an ineffective manner. Brief of Defendant at 5-9. 
Specifically, defendant sees ineffectiveness in trial counsel's not requesting a 
lesser-included instruction for attempted kidnaping. LL at 6. However, although 
the general nature of defendant's challenge is presented, his brief fails to provide 
the necessary analysis or legal argument to adequately meet his appellate burden 
under rule 24(a)(9), Utah Rules of Appellate Procedure, or the law relating to 
ineffective assistance of counsel and lesser-included offenses. Because of this 
fundamental problem, defendant's appellate challenges do not merit review by 
this Court. Price. 827 P.2d at 249; see e ^ State v. Day. 815 P.2d 1345, 1351 
(Utah App. 1991); State v. Amicone. 689 P.2d 1341, 1344 (Utah 1984). 
In a challenge of this nature, defendant must first overcome the "highly 
deferential" presumption that trial counsel provided constitutionally adequate 
5 
representation. State v. Saunders. 893 P.2d 584, 591 (Utah App. 1995). This is 
a heavy burden that requires a defendant to establish (1) that trial counsel's 
performance fell below an objective standard of reasonableness; and (2) that the 
substandard performance prejudiced the case or, in other words, "but for the 
specifically identified acts or omissions of counsel. . . . [there is] a probability 
sufficient to undermine confidence in the outcome [of the trial]." LL 
An attorney's effectiveness must also be looked at in the context of the 
specifically identified omission, which here is the lack of a lesser-included 
offense for attempted kidnaping. To justify giving a lesser-included offense, a 
defendant must show: (1) whether the alleged lesser offense (in this case 
attempted kidnaping) is technically "included" within the greater offense; and (2) 
whether the evidence at trial "provide[ed] a rational basis for a verdict acquitting 
defendant of the offense charged and convicting him or her of the included 
offense." State v. Simpson. 904 P.2d 709, 713 (Utah App. 1995). 
Defendant's brief does not meet these exacting requirements. The 
comments this Court made in Price about the deficiencies in that brief apply here: 
"Defendant's statement of the case . . . fails to provide a statement of the 
relevant facts properly documented by citations to the record. Defendant's 
'argument' does not. . . refer to the facts or the record, or cite applicable 
6 
authority, much less provide any meaningful factual or legal analysis." Price. 
827 P.2d at 250. Defendant's "assertive analysis is not meaningful" and "fails to 
comply with [appellate rules]."1 English v. Standard Optical Co.. 814 P.2d 613, 
618-619 (Utah App. 1991).2 
CONCLUSION 
Defendant's conviction should be affirmed. 
ORAL ARGUMENT AND PUBLISHED OPINION NOT REQUESTED 
Because the record and the State's brief adequately provide the Court with 
the necessary material to render a decision, oral argument is not requested. Also, 
sufficient case law already exists regarding the need for argument and analysis in 
1
 Though defendant's essential claim is that he was entitled to a lesser-included 
offense instruction, defendant never cites to State v. Baker. 671 P.2d 152 (Utah 1983) or any 
of the plethora of cases regarding lesser-included offenses. 
2
 Logically, the more complex the issues an appellant presents, the more 
sophisticated a brief will need to be to comply with rule 24(a)(9), Utah Rules of Appellate 
Procedure. If properly carried out, defendant's argument and analysis probably would be 
rather lengthy because both ineffectiveness claims and lesser-included offense claims require 
elaborate elucidation. Rarely, if at all, could such challenges be handled in the four pages 
defendant gives them. 
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a brief that publication of this case would not significantly aid courts and 
practitioners or further the development of the law. 
RESPECTFULLY SUBMITTED THIS J l £ d a y of February 1996. 
JAN GRAHAM 
UTAH ATTORNEY GENERAL 
JAMES H. BEADLES 
Assistant Attorney General 
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